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FILE: B~130735 DATE: July 14, 1978
MATTER OF: D&P Transportation Company, Inc.

DIGEST:

1. Because of 1ncumbeﬂt contractor's alleqed pcor
performance, Navy issued sole-source RFP for
‘continuation of services to firm that submitted
unsolicited proposal. Three weeks later, after
incumbent protested, incumbent was furnished RFP
and allowed to compete. Incumbent's protest
that other firm unfairly had more time to pre~
pare its proposal is denied, since protester was
not prejudiced thereby. agency‘s actions while
proceeding on sole-source basis were not improper;
protester was incumbent with inherent competitive
advantages; and both of protester's requésted
extensions of proposal due date were granted by
contracting officer.

2. Offeror whose proposal was rejected because
proposed costs were unreasonablv high contends
that Navy is improperly provfding successful
offetor with Government equippent to aid
contract nerformance. In response, Navy
alleges that RFP clearly contemplated equipment's
availability. Protest is denied, because
even i1f RFP was unclear on matter, protester
was not prejudiced thereby. Adjustment of
protester's costs to reflect use of such equip-
ment still leaves protester's offcr substantially
higher in price than awardee's.

3. Protest against realism of another offeror's
proposed costs for cost—plus-fixed -fee contract
that does not show contracting officer's evalua-
tion thereof unreasonable is denied, since such
determination is matter for judgment of contract-

ing officer.

4. Protest that awardee cannot adeqguately pncform
contract services is denied, since, with certain
exceptions not applicable here, GAO does not
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review protests against affirmative determinations
of responsibility. Whether actual performance
conforms to contract requizements is8 matter of
contract administration and is not for congidera-
tion by our Office.

5. Protester contends that presence of another firti's
- personnel in protester's warehouse while protester
was performing services under contract with Navy
prejudired protester in subsequent competition
for continuation of services. Protest is untimely
and will not be considered on its merits, since
it was filed more than 10 working days after pro-
tester knew that such firm was competing for new
contract.

On January 2, 1977, D&P Transportation Company,
Inc. (D&P), was awarded a contract under the section
8(a) program of the Small Buéiness‘act,rls vu.s.cC.
§ 637(a)(1) (1970), to operate a warehouse for the
Naval Electronics Systems Engineering Center, Ports-
mouth, Virginia. The contract term was for 3 months,
with an option to .renew for anothér 3 months. By
letter of Septembei 30, 1977, the Navy informed D&P
and the Small Business Administration that the
contract wculd not be continued after December 31,
1977, on the basis that D&P had not made certain
"anticipated improvements."

At a meeting with Navy representatives on
November 21, D&P was advised that the Navy was nego-
tiating on a sole~scurce basis with Milcom Systems
Corporation (Milcom) to provide the services after
December 31 on 2 cost-plus-fixed-fee basis. D&P was
furnished a copy of the sole-source RFP, under which
Milcom's proposal was due on November 25. On Novem-—
ber 21, D&P filed a protest in our Office, contending
that the services for 1978 should be procured
‘competitively.

On November 23, the contracting officer advised
D&P that an offer from that firm would be considered.
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At D&P's requests, the date for receipt of initlal
proposals was extended first to November 28 and then
to Decewmber 2.

Discussions were held with both offerors on
December 5, and revised proposals were submitted by
December 9, The contracting officer determined that
based on the difference between D&P's proposed cost
of $456,321 and Milcom's of $274,998.86, D&P did not
have a reasonable chance of being selected for award.

D&P was s0 advised by letter of December 1Z, and award

was made to Milcom on December 16.

. D&P protested the award on December 19. In details
supplementing  the protest, D&P arqued that its performance
undecr the previous contract was not unsatisfactory;
it was not afforded as much *ime to prepare its
proposal under the new RFP as was Milcom; because
Milcom was being prov1ded certain Government equipment
under the RFP, Milcom's:proposaed costs should be .
evaluate. higher than they appeared; and Milcom will
not be able to satisfactorily perform at the con-
tract price. D&P suggests that, in any case, Milcom's
propnsed costs were unreasonably low. Finally, D&P
states that from July 20, 1877, until November 18
the Navy placed Milcom personnel in D&P's warehoucse
to assist with additional material movement resulting
from the closing of a Navy activity at the Washington
Navy Yard in Washington, D.C. D&P argues that their
presence both adversely affected D&P's performance
under its contrac!: and placed D&P at a competitive
disadvantage regarding the subsequent solicitation.

. 8Since D&P was afforded the opportunity to compete
under the REP for the 1978 warehouse services, and
since its proposal thereunder was rejected only on
the basis of its proposed costs, the protest of
November 21 and the matter of the adequacy of D&P's
performance under its section 8(a) contract are
academic and will not be considered.
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Concerning the anount of time given for proposal
preparation, the Navy states that no discussions were
conducted with Milcom until Noveaber 2, when the deci-
sion was made to prncure the services from Milcom on
a sole-source basis. Since it was not until approxi-
mately 3 weeks later that, upon D&P's protest, the
competition was opened tc D&P, the Navy's earlier contact
with Milcom cannot be considered improper. Moreover,
we do not see how D&P was prejudiced thereby. As the
incumbent contractor D&P itself clearly enjoyed a com-
petitive advantage to a certain extent, which included
the experience and expertise to prepare a proposal for
the same services. Cf. ENSEC Service Corg., 55 Comp.

Gen. 656 (1976), 76~1 CPD 34. Further, D&P was furnished

a copy of the RFP on November 21; two extensions reguested
by D&P of the date for receipt of its proposal were
granted by the contracting officer; and D&P never
complained that it needed any additional time for

proposal preparation.

U&P specifies the equipment alleqedly improp-
erly being furnished Milcom by the Navy as "a
computer system, keypunch machine, and other itemns."
D&P contends that the RFP did not provide that.
such items were available for céntract performance.
It is in effect D&P's position that had the RFP
indicated that the items would be furnished the
contractor, D&aP's proposed cost for the contract
requirement involving them-~the provision by the
contractor of a computer-based material management
information system (MMIS)--would have been sub-
stantially eess than that submitted.

In response, the Navy points out that Mllcom
is in fact being furnished certain Government
equipment listed in the RFP section entitled
"Government Furnished Equipment/ﬁaterlal.” Although
the computer system and kevpinch machine menticned
by DSP are not listed therein, the Navy contends
that their availability to the contractor was
clearly contemplated in the RFP section that
described the MMIS requirement.
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D&P's proposed cost for the MMIS was $62,500.
Milcom's proposed cost for that reguirement was
$11,800, a difference of $50,700. As stated above,
D&éP's proposed cost for the eatire contract was
%456,321, whereas Milcom's war $274,998.86, a
difference of $181,322.14. Thus, and even assuming
that the RFP was not clear on the matter, the
adjustment of D&P's price as arqued would leave
a substantial difference in proposed contract
cost, In view thereof, wve cannot see how D&P was
prejudiced by the Navy's actions. Cf. Midland
Maintenance, Inc., B-184247, August 5, 1976,

"76-2 CPD 127.

Concerning the remainder of Mllcom 5 proposed
costs, D&P has presented an ana1y31s of the realism
thereof. Although the mechanics of the analysis
are unclear, it appears that D&P is attempting
to show that Milcom did not include in its proposal
.co4ts for certain material and other factors
wliich D&P believes are necessary to satisfactory
contract performance.

~ The determination of the realism of proposed
costs for a cost-plus-fixed-fee contract is a -
matter for the judgment of procuring officials and
will not be subject to objection from our Office
unless there is no rational basis therefor. See

Analysis and Computer Systems, Inc., 57 Comp.
Pen. 239 (197/8), 78-1 CPD 75.

We have. reviewed the Navy's cost analysis
regardlng Milcom's proposal, which found that all
proposed costs were reasonable. 1In this connection,
we note that the Navy's estimated cost for the
procurement wai $271,000. The protester has the
‘burden- of: affirmative‘y proving its case. Reliable
Maintenance.Services, Inc.--Reguest for Réconsidera-
tion, B~185103, May 24, 1976, 76~1 C®D 337. We
‘do not consider that D&P's analysis, which is
clearly speculative in nature, is sufficient to

show that the Navy's evaluation of Milcom's pro-
posed costs was unreasonable.
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Moreover, the issue whether Milcom could adequately
perform the required services involves the firm's
responsibility. The Navy found Milcom responsible.

Our Office does not review protests against affirmative
determinations of responsibiljty unless either fraud

on the part of procuring officials is alleged, or

the solicitation contains definitive responsibility
criteria which allegedly have not been applied.

Central Metal Products, Inc., 54 Comp. Gen. 66 (1974),

CPD K4, Neither exception is applicable here.
.Whether Milcom's actual performance conforms to the
requirements of the contract is a matter of contract
administration and is not for our consideration.
Vigg}nia-na;yland Associates, B-191252, March 28, 197&,
78-1 CPD 238.

Finally, concerning the presence of Milcom per-
sonnel in D&P's warehouse and their effect on D&P's
operation and competitive position, section 20.2(b)(2)
of our bid Protest Procedures, 4 C.F.R. part 20 (1977)
(Procedures), requires that bid protests be filed

"not later than 10 [working] days after the basis for
protest is known or should have been known, whichever
is earlier." D&P states that it did not know that
Milcom was a competitor for the warehousing services
until D&P's November 21 meeting with Navy representa-
tives. Even assuming that fact, the matter was first
raised in our Office in D&P's letter of January 26,
1978, supplementing its December 19 protest. Accord-
ingly, it is untimely under our Procedures and will
not pe considered on the merits,

The protest is denied.
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Deputy Comptroller General
of the United States






